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THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS,  

    AT HATSINGIMARI, DHUBRI. 

 

G.R. CASE NO. 1210 OF 2012 

U/S 212IPC 

 

STATE OF ASSAM 

- VS- 

                             BACHA MIAH 

 

-ACCUSED PERSON 

 

 

 

PRESENT         :  SRI ABHIJIT SAIKIA,  

                         JUDICIAL MAGISTRATE FIRST CLASS, HATSINGIMARI, DHUBRI. 

FOR THE PROSECUTION     :  MR. R. ISLAM, LEARNED A.P.P. 

FOR THE DEFENCE             :  MR. M. ZAMAN, LEARNED ADVOCATE. 

 

EVIDENCE RECORDED ON:14.08.2018. 

ARGUMENT HEARD ON     :  16.08.2019,30.08.2019. 

JUDGMENT DELIVERED ON:30.08.2019. 

 

 

JUDGMENT 

 

1. The instant case came into existence on a written First Information Report 

(hereinafter referred to as FIR) filed by oneManojTalukdar, a Sub-Inspector of 

Police,against the accused person above named. The informant had stated 

inter-alia that in reference to Kharuabandha Police Outpost G.D. Entry No. 29 

dated 02.01.2012, he had conducted a search operation in the house of the 

above named accused person on 02.01.2012, after having acted on a secret 

information. Upon search, he had found a Bangladeshi national named Majnu 

Miah in the house. During interrogation, it was found that the accused person 

was wilfully giving shelter, food etc. to the Bangladeshi national since a 
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month. Hence, he had prayed that a case under section 212 of the Indian 

Penal Code may be registered against the accused person. It was further 

stated that the informant had already started investigation in the case. 

 

2. The FIR was received and registered by the Officer in Charge of the South 

Salmara Police Stationvide South Salmara Police Station Case 

numbered01/2012,under section212 of the Indian Penal Codeand it was 

investigated upon by the Investigating Officer. 

 

3. On completion of investigation, the investigating authority had submitted 

Chargesheet against thesoleaccused person above named,thereby implicating 

him for an offence punishable under Section 212of The Indian Penal Code. 

 

4. The accused person appeared in court after service of summons upon him and 

was accordingly released on bail.He was provided copies of all relevant 

documents, in compliance of section 207 of The Code of Criminal Procedure. 

On perusal of the materials on record and after having heard both the sides, 

the then learned Presiding Officer of the court hadfound sufficient grounds for 

presumption of commission of offence on the part of the accused person and 

accordingly charged him for an offence punishable under section 212 (Part-

III)of the Indian Penal Code. The charge was read over andexplained to the 

accused person, to which he pleaded not guilty and claimed to be tried. 

Thereafter, summonses were issued to the witnesses for the prosecution.  

 

5. The prosecutionmanaged to examine3 (Three) witnesses in furtherance of its 

case. The informant, who was also the Investigating Officer of the case, 

expired prior to his appearance and deposition in court.As such,the 

prosecution evidence was closed. The defence statement of the accused 

person under section 313 of The Code of Criminal Procedure wasduly recorded 

wherein he had denied all the incriminating materials in evidence against him 

and asserted his complete innocence. On being asked, the accused person 

had declined to adduce any evidence.  

 

 

 

POINT FOR DETERMINATION: 
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(i) Whetherin the year 2012, the accused personhad harbored one 

Majnu Miah in his house, knowing fully well that he was harboring 

a Bangladeshi National? 

 

6. I have heard the learned counsels from both the sides in their respective 

arguments.The learned counsel for the accused person has also cited a case 

law to further his arguments.I have carefully analyzed the evidence on record 

as well. 

 

DISCUSSION, DECISIONS AND REASONS FOR THE DECISIONS: 

 

7. PW 1Sri Supadram Koch deposed that he knew the informant and the accused 

person. On a night in the year 2012, they were informed by ManojTalukdar 

that a Bangladeshi citizen is taking shelter in the house of the accused person. 

Accordingly, they had raided the house of the accusedperson with staff 

members and found a Bangladeshi citizen there. Thereafter, the case was 

filed. In his cross examination, he deposed that whenever they go to 

raid/search a place they do so on the strength of a G.D. Entry. The accused 

was arrested in the presence of the neighbouring people. He could not 

remember whether a lady police person had accompanied them or not. He 

could not remember who had investigated the case. He denied the suggestion 

that no Bangladeshi citizen was found in the house of the accused person. He 

denied the suggestion that he had deposed falsely. 

 

8. Sri DronHazong (PW 2) had deposed that he knew the informant and the 

accused person. He had accompanied the police party while the search was 

conducted in the house of the accused person. Upon search, they had found a 

Bangladeshi citizen in the house of the accused person. The Bangladeshi 

national and the accused person were taken to the police outpost. In his cross 

examination, he deposed that a lady Home guard was also present in the 

search party. He was unaware as to who had lodged the FIR. He denied the 

suggestion that no Bangladeshi citizen was found in the house of the accused 

person. He denied the suggestion that he had deposed falsely. 
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9. PW 3 Zakir Hussain had deposed that he knew the informant and the accused 

person. About 5-6 years ago, on one morning, he had heard that police 

personnel had come to the house of the accused person and arrested him. 

The villagers had told him that the accused person was involved in drug 

smuggling and human trafficking. His house is about 1½ Kilometers away 

from the house of the accused person. He had forgot who had told him about 

the arrest of the accused person.  

 

10. First and foremost, it has to be reiterated that the prosecution could not 

examine the informant/Investigating Officer of the case on account of his 

untimely death. It is pertinent to note here that the informant of this case is 

also the Investigating Officer of the case. In the full bench decision of the 

Honorable Supreme Court in Mohan Lal vs The State of Punjab (2018) 

SCC Online SC 974, it was held that “It is therefore held that a fair 

investigation, which is but the very foundation of fair trial, necessarily 

postulates that the informant and the investigator must not be the same 

person. Justice must not only be done, but must appear to be done also. Any 

possibility of bias or a predetermined conclusion has to be excluded. This 

requirement is all the more imperative in laws carrying a reverse burden of 

proof.” Hence, the investigation in this case is tainted from the very outset. 

 

11. As regards the available witnesses on record, the evidence of the PW 3 is 

hearsay in nature as he had merely heard about the arrest of the accused and 

could not even recollect from whom he had heard the same. Hence, his 

deposition cannot be taken into consideration. As regards the other two PWs, 

there is lack of corroboration in between their versions as regards the 

presence of a lady police personnel in the search party.  

 

12. As per the FIR, the prosecution case started with a G.D. Entry in the 

Kharubandha Police Outpost, as the search in the house of the accused was 

conducted on its strength. The PW 1 had also indicated this fact. However, the 

prosecution failed to produce the extracts of the G.D. Entry in court.In Abdul 

Ali (Md.) and Another Vs State of Tripura [2012 (2) GLT 586], it was 

held by the Honorable Gauhati High Court that, “In the case at hand, it is 

abundantly clear that prior to receipt of the Ext. 1, police had earlier received 

information about the incident and after entering the said information, in the 
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general diary, as G. D. Entry No. 976, dated 21. 8. 05, PW-11 i.e. the 

investigating officer had rushed to the hospital and met the deceased in 

injured condition…….In the present case, the said FIR i.e. the G. D. Entry has 

neither been proved nor produced for examination. Therefore, it is not known 

as to what information was furnished to the police regarding the incident and 

the role played by the appellants. The withholding of the said first information 

raises doubt about the prosecution version. Therefore, we find sufficient force 

in the contention of the learned defence counsel that withholding of the said 

FIR is adverse to the prosecution”. In this case too, the omission on the part 

of the prosecution raises doubts about the authenticity of the prosecution 

case. 

 

13. Finally, there is no mention or indication in the prosecution case about the 

alleged Bangladeshi national recovered from the house of the accused person. 

There has been no indication whatsoever that he was actually a Bangladeshi 

national or as to how his nationality was determined or as to what had 

become of him after detection on that fateful night. Overall, the prosecution 

case is murkier and cannot point out directly at the guilt of the accused 

person.  

 

14. In a criminal case, the burden is always engraved on the prosecution side to 

prove the guilt of the accused, that too beyond all reasonable doubts. In this 

case, the prosecution has not been able to discharge that burden. The 

evidence on recordis not sufficient to prove the charge against the accused 

person. Accordingly, the point for determination is decided in the negative and 

in favor of the accused person. 

 

ORDER  

 

15. In view of the foregoing discussion and decision, it is held that the prosecution 

has not been able to establish the guilt of the accused person beyond all 

reasonable doubts. Accordingly, the accused person namely Bacha Miah is 

acquitted of the charge against him under section 212 of the Indian Penal 

Code and is set at liberty forthwith.The bail bonds of the accused person shall 
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remain in force for a further period of six months, in consonance with section 

437-A of The Code of Criminal Procedure. 

This case is disposed off accordingly. 

 

Given under my hand and the seal of this court on this the 30thday of August, 

2019 at Hatsingimari, Dhubri. 

 

 

 ABHIJIT SAIKIA, 

                                                            JUDICIAL MAGISTRATE  

                                                 FIRST CLASS, HATSINGIMARI, DHUBRI. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Typed by me: AbhijitSaikia, JMFC, Hatsingimari, Dhubri. 
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APPENDIX 

 

LIST OF PROSECUTION WITNESSES: 

1. Sri Supadram Koch(PW1) 

2. Sri DronHazong (PW 2) 

3. Mr. Zakir Hussain(PW 3) 

 

LIST OF DOCUMENTS EXHIBITED BY PROSECUTION: 

None 

 

 

LIST OF DEFENCE WITNESSES: 

None 

 

 

LIST OF DOCUMENTS EXHIBITED BY DEFENCE: 

None 
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G.R. 1210/2012 

 

30.08.2019. 

 

The accused person is present. 

Heard both sides in their arguments. 

The judgment is prepared in separate sheets, to be tagged together with 

the case record.The judgment is pronounced in open court, in presence of 

the accused person and the learned counsels from the prosecution and the 

defence side. 

In view of the discussion and decision in the judgment, it is held that the 

prosecution has not been able to establish the guilt of the accused person 

beyond all reasonable doubts.Accordingly, the accused person namely 

Bacha Miah is acquitted of the charge against him under section 212 of 

the Indian Penal Code and is set at liberty forthwith. 

The bail bonds of the accused person shall remain in force for a further 

period of six months, in consonance with section 437-A of The Code of 

Criminal Procedure. 

This case is disposed off accordingly. 

 

 




